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STATEMENT OF FACTS 
A suit was commenced in the lower court to 
quiet title to two tracts of land located along the 
South end of Bear Lake in Rich County, Utah. 
Two of the Defendants, J. W. Neil and Ellen F. 
Neil, his wife, entered a disclaimer and there-
fore are not made parties to the action on this 
appeal. 
:Pending a hearing on the matter, the parties 
Plaintiff and Defendants Hodges agreed and stip-
ulated that each would obtain the services of an 
engineer, and the two engineers would conduct 
a survey and measurement of the land under 
dispute. This was accomplished, and pursuant 
to the measurements and survey made, all dif-
ferences between the parties were resolved so 
far as the property described as Tract No. 2 in 
the complaint was concerned. Therefore, Tract 
No. 2 is not involved in this appeal. The en-
gineers also established the location and the 
measurements of Tract No. 1, as described in 
the complaint. 
The Defendants Ho,dges claim the South 130' 
of the land described in Tract No. 1 in the com-
plaint. They assert no claim to the portion of 
the land lying North of this 130' strip. 
The other issues in the court below had to 
do with the right to use a public road running 
approximately North and South connecting with 
State Highway, and runnin,g to the lake. This 
has been partially resolved by the parties. The 
mrin is sue was the ownership of th~ South 130' 
of the land described as Tract No. 1. 
The trial court found in favor of the Plaintiff, 
and against the Defendants Hodges, and it is 
from this finding and decree that the Defendants 
Hodges now appeal 
- 1 -
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STATEMENT OF POINTS 
1. The trial _court erred in finding there was ~ mu 
tual mistake in the transfer of property from the e- · 
fendants Hodges, to a predecessor in interest of 
Plaintiff, in 1916. 
2. The trial court erred in finding that Plaintiff 
had acquired title to the South 130' of the Tract No. 
1 by adverse possession. 
3. The trial court erred in finding that there was 
an express agreement between the Defendants Hodges 
and one of Plaintiff's predecessors as to the location 
of the boundary line between the South 130' of Tract 
No. 1, and the North portion of Tract No. 1, which 
express agreement had been acquiesced in and car-
ried out by the parties until just recently, and as a 
result of this agreement, and by acquiescense the 
Defendants Hodges transferred the property de-
scribed as the South 130' of Tract Noo 1, to a pre-
decessor in interest of the Plaintiff. 
ARGUMENT 
1. The trial court erred in finding that there was 
a mutual mistake involved in the transfer of proper-
ty, wherein the Defendants Hodges granted to Plain-
tiff's predecessor property described in the Convey-
ance. 
The land transferred to the Neils by the Hodges 
in 1916 was a part of Lot 5 which Parley Hodges and 
his wife, Theora Hodges, acquired under the Home-
stead Laws. They received a patent to the property 
in about the year 1916. Before the patent was ob-
tained by Parley Hodges and hrs wife, the Hodges 
Land, Livestock and Milling Company, a Corporation 
had constructed lambing sheds close to the lake shore 
along the north portion of this Tract. Testimony of 
~he. surveyor, Torrey Austin, and of Joseph Hodges 
1nd1cates th~r.e .was .also a fence line approximately 
where the d1v1d1ng hne between the portion of land 
that Parley Hodges claims and the portion deeded to 
Neil exists; that is, about 75' South of the Northeast 
-2-
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sa corner of Lot 5. This fence apparently ran approx-
eUrimately East and West for about 867', and the Hodges 
li land, Livestock and Milling Company had entered in-
to an agreement with the Neils whereby they intended 
. and promised to transfer this property to them. To 
~~do this, it was necessary that they acquire this prop-
··erty from Parley Hodges. 
lnen There can be no dispute as to the location of the 
·.:~Northeast corner of Lot 5. That was established by 
e.:: the engineers retained by the parties for that pur-
o!t:pose, and it was stipulated in this hear1ng that the 
l, point so established is the proper commencing point 
ar(Jor all measurements of Tract No. 1 used herein. 
arua
1
The deed recited specifically, that starting at that 
::::·pointp it ran South 75' thence West over a given num-
;i11.-ber of feet to or past the roadway; thence, North to 
.·: .. the lake, and thence along the meander line of the 
··lake shore to the point of beginning. There was no 
ambiguity in its terms. 
After 1916 the entire area, known as Tract No . 
.. ~ ,1 was used by Hodges and the lambing sheds were 
''·~:·used jointly by Neil and the Hodges for various en-
--:terprises. Prior to 1918, Hodges built a garage 
·'",::on the South portion of Tract No. 1, on the land 
.e ···which he claimed and still claims 9 and he used this 
garage for commercial purposes for a number of 
.. ·years. This certainly is inconsistent with any mu-
e~-~tual mistake, theory or purported mutual mistake 
:;~·that Respondent or any of his predecessors might 
·::.claim. It would appear that had Neil known or, 
:·:::thought that he owned this property, he most cer-
~aS··tainly would have prevented Hodges, or attempted 
1oa~e1 to prevent Hodges 9 from building his garage upon 
.:::·this area. 
~ke~ 
[monf According to the record 9 the documentary 
~/'evidence, to-wit: The Abstract of Title, this prop-
·«.a::erty was conveyed by the Neils to 0. H. Nelson a-
(;a::bout 1939. The same description is recited in the 
~dea·need to Nelson 9 as was recited in the Deed from 
·thea: 
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t al mis-Hodges to the Neils. Had there been a mu u 
take, or had there been any mistake, it seems most 
reasonable that it would have been discovered and an 
attempt made to correct it between the time it was 
conveyed to Neil in 1916, and the time it was _convey-
ed by Neil to Nelson in 1939. While it is not tncum-
bent upon Defendant to disprove mutual mistake' all 
of this evidence is in the record to point only to one 
conclusion, and that is that there could have been no 
mistake in the boundaries of the property conveyed 
by Hodges to Neil in 1916. 
2. The lower court erred in a finding that Plain· 
tiff obtained title to the disputed property by adverse 
possession. 
The Utah Code Annotated 1953, Title 78, Chapter 
l2p Paragraph 7, "Adverse Possession".; POSSES-
SION PRESUMED IN OWNER. In every action for 
the recovery of real property, or the possession 
thereof, the person establishing a legal title to the 
property shall be presumed to have been possessed 
thereof within the time required by Law, and the oc-
cupation of the property by any other persons shall 
be deemed to have been under and in subordination to 
the legal title unless it appears that the property has 
been held and possessed adversely to such legal title 
for seven years before the commencement of this ac" 
tion." The evidence shows that Defendant Hodges ob~ 
tained a patent to this property by virtue of having 
homesteaded it for the requisite time and performing 
the requisite conditions which awarded them the pat-
ent to the property. At no time does the Abstract of 
Title reveal that Defendants Hodges divested them-
selves by conveyance or otherwise of the disputed 
area. Since it cannot be claimed that plaintiff is 
claiming land under written instrument, or judgment, 
then the conditions and limitations of Utah Code An-
notated Title 78, Chapter 12, Paragraph 10-11-12, 
~ust be construed to determine whether or not plain· 
hff could claim title by 'Virtue of adverse possession. 
78-12-10 UNDER CLAIM NOT FOUNDED ON 
WRITTEN INSTRUMENT OR JUDGMENT. 
-4-
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Where it appears that there has been an actual 
: continued occupation of land under claim of title, 
. exclusive of any other right, but not founded upon 
~ a written instrument judgment or decree, the land 
: so actually occupied and no other is deemed to 
,·have been held adversely. 
'I 
.o: Utah Code Annotated 1953, 78-12-11. "WHAT 
'~ 1 CONSTITUTES ADVERSE POSSESSION NOT UNDER 
Vt] WRITTEN INSTRUMENT". For the purpose of con-
stituting an adverse possession by a person claim-
In ing title not founded upon a written instrument, judg-
lr ment or decree, land is so deemed to have been 
::-possessed and occupied in the following cases only: 
1. Where it has been protected by a substantial 
:·:·enclosure. 
2. Where it has been unusually cultivated or im-
~~:; proved. 
: ~~ 
~~~ 3. Where labor or money has been expended upon 
~:dams, canals, embankments, acquaducts, or other-
!!:: wise, for the purpose of irrigating such land, amount-
:il: ing to the sum of five dollars per acre • 
. !!~ In the instant case, the first of these requirements 
Jl~ has never been met. This particular parcel of land 
fu~ has never been enclosed by a substantial enclosure. 
~r. It must be remembered that where there are ad-
~rl~ jacent properties, the person claiming one by ad-
1fr! verse possession must actually occupy this portion 
:~:~claimed. The evidence shows that along the West 
i~ of this property, a substantial fence was erected by 
l,c persons other than the owners of the property. That 
ill~ subsequently a fence was put along the South of this 
j~ai: disputed strip. There never was a fence along the 
~a~: East of this disputed strip, and there never was a 
.Jl·:substantial enclosure along the West for there-
1011 quisite period of time. The evidence shows that 
181~ when the roadway from the highway to the lake was 
established, a fence going part way along the West 
ON of the property was erected, but it remained only a 
very short time. It did not continue on to the lake, 
=5-
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so that the property never was enclosed by a. sub-
stantial fence. At a subsequent time, the evtdence 
shows that this property, with other property, ~as 
leased for a summer and the lessee pastured hts 
cow upon it, and he put a single wire fenc~ along the 
West side of the property to the lake. Thts was only 
for the purpose of keeping the cow within the en-
closure. It was removed immediately after the cow 
was taken out, so that there was never a fence of 
any kind except this single wire which certainly 
could not be classed as substantial, along the West 
side of this property. 
2. There was no evidence that this property was 
cultivated by plaintiff or his predecessors in interest. 
The evidence shows that during and prior to the year 
1918, Defendant Hodges erected a garage upon this 
disputed area, and used the same as an enterprise 
of his own for several years. That about this time, 
jointly with -Neil, there were several cabins placed 
partially upon this disputed strip. That they were 
subsequently moved, however. The evidence also 
shows that Defendant Hodges filled in a slough that 
:was· ~pon th~s disputed area, during and subsequent 
to the year 1918. About 1939, Defendant Hodges in-
stalled a pipeline to conduct water along this disputed 
area, and across it and down to a dance pavilion 
right on the lake shore which was constructed and 
operated by 0. H. Nelson, another of the Plaintiff's 
predecessors in interest. But at no time does the 
evidence show that there was exclusive possession 
of this strip by Plaintiff or his predecessors. It ap· 
pears that Defendant Hodges occupied the disputed 
strip and worked in conjunction with Plaintiff's pre· 
decessors upon the whole area at all times, from 
1916 until Plaintiff Naisbitt acquired the property,at 
which time he attempted to exclude Defendant Hodges. 
3. Prior to the time that this lawsuit was com· 
menced, there is no evidence that money in the a-
mount of five dollars per acre was expended for the 
purpose of irrigating or of constructing canals, dams 
embankments or acquaducts. 
-6-
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78-12-12. "Possession must be continuous and 
~ taxes paid, in no case shall adverse possessions be 
considered established under the provisions of any 
sections of this Code unless it shall be shown that 
the land has been occupied and claimed for a period 
of seven years continuously, and that the party, 
~n· ~ his predecessors and Grantors, have paid all taxes 
which have been levied and assessed upon such land, 
:!: ace or ding to Law". 
~· 
tl There is nothing in the record that would indi-
cate that the Neils occupied this disputed area at 
any time, or that their successor in interest, 0. H. 
~r. Nelson, occupied any of the land South of the area 
m: described in the Deed which he received from Neil, 
0 ~ to the exclusion of the Hodges. All of his buildings 
,;c were put along the lake shore within the area des-
;!~ cribed in the Deed. The water line was brought 
... :. from the corner of Tract No. 1, down to his dane-
J~ ing pavilion, on the lake shoreo There is no evi-
ep dence that any of the previous owners occupied 
;ct: this disputed area, except in conjunction with 
1Upi Hodges. There never has been exclusive occu-
ili!tl pancy by any of the predecessors in interest ofthe 
i8i? PlaintifL From the records and from the evi-
~sm dence, it would be impossible to make a finding 
:r::: that Plaintiff and Plaintiff's predecessors hadpaid 
:teQi the taxes upon this disputed strip of lando As a 
~~::: matter of fact, the evidence and the records show 
!oef that the recorded owner paid the taxes and that all 
li!il assessments were made to the owner of record 
11, from the deeds, and at no time was Plaintiff or 
lis~ Plaintiff's predecessor the owner of record of this 
Ji': disputed strip. 
~ .~~ I have separately listed the main requirements 
~~ for acquiring title by advers.e possession, but it 
must be remembered that all of the requirements 
~ of the Statute must be met, otherwise, adverse po-
·a~ session cannot develop into a legal title, and pay-
~~~~ ment of the taxes is one of the requisites, and only 
/
1 
one. All requisites for acquisition of title by adverse 
6
' possession must have been met and it is the burden 
-7-
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of Plaintiff to prove that these requirements all and 
singular have been met. 
Home Owners Loan Corporation vs. Dudley' 105 
Utah, 208, 221 and 141, Pac. 2d. 160-166. Title by 
adverse possession cannot be established unless the 
adverse claim is supported by the payment of all taxes 
assessed against the particular property for the 
Statutory period. 
Fares vs. Urban 46 Utah 609-151, Pac. 57. 
Huntsman vs. Huntsman 56, Utah 609~ 192 Pac. 367 
exclusive, continuous uninterrupted possession of 
property under claim of right and adverse to all the 
world for more than seven years held of no avail in 
establishing title unless claimants paid all taxes 
levied and assessed against property during period 
of seven years. Under this section, title to land 
cannot be established by adverse possession unless 
claimants or predecessors entitled have paid taxes 
thereon in accordance with its requirements. 
Tripp vs. Bagley, 74 Utah 57, 276 Pac. 912, and 
96 ALR1417. Where in suit to determine disputed 
boundary line, defendant claims strip in conflict by 
adverse possessionbut admitted that plaintiff had 
paid the taxes thereon. Defendants claim was un-
sustainable. Crane vs. Judge 30, Utah, 50-83 Pac. I 
566. Where there was no evidence that either per-
son claiming title by adverse possession nor his pre-
decessors paid any taxes on disputed strip of land, 
claimant failed to make out case of adverse po-
session. Peterson vs. Johnson 84 Utah, 89-34 Pac. 
Zd. 697. 
3. That Deferl.dant Hodges and 0. H. Nelson, the 1 
predecessor of Plaintiff, verbally acquiesced in a 
boundary line which acquiescenses had been agreed 
to and acquiesced in until just recently. The court 
could, _from the facts, make no such findings. It is 
apprectated by Counsel that there is a sufficient num· 
her of cases and line of authority which might es-
-8-
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
tablish a disputed boundary line on the principle 
of acquiescenses, but, it involved a comparatively 
1 
small amount of land, or a short distance one 
way or the other from a given point, then these 
; cases would apply, but this involves the whole of 
'defendant's holdings in this tract, and for the lower 
.: court to assume that he could acquiesce in es-
tablishing a boundary line which would grant all of 
his property to the plaintiff, or to anyone, would 
be giving effect to a verbal deed. Utah Code An-
. notated 1953, 25-5-1 Estate or interest 1n real 
t,·property. No estate or interest in real property 
·:~other than leases for a term not exceeding one 
ill:year or any trust or power over or concerning real 
~-property or in any manner relating thereto, shall 
tc: be created, granted, as signed, surrendered, or de-
renclared otherwise than by act or operation of law, or 
.:.::by deed or conveyance in writing subscribed by the 
::~party creating, granting, assigning, surrendering 
:war declaring the same, or by his lawful agent there-
unto authorized by writing. 
Ill~ From the foregoing we submit that the findings 
:.and decree of the lower court should be reversed 
Ulaso far as it includes and pertains to this Section of 
~.Tract No. 1, to wit: The South 130' thereof. Inso-
l::far as the remainder of the property sued upon is 
:.:concerned, the parties have agreed upon the de= 
·· scriptions, upon the boundaries, and defendants 
~iHodges have no claim to any of the property de-
:.scribed in the complaint, except this South 130' of 
~0.the area described here as Tract No. 1 in the Com-
: ~plaint. 
Respectfully submitted, 
David H. Bybee 
Attorney for Appellants 
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